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Wt. Bethen, and that, un-
& 1. Bethea, Robert L.
e..-:fn-)ltmnal. and could
riiis daughter Leana for
+ the devise, Robert L.
-...:ml all the coutlogent
‘here and sisters, Hon. T,
¢ uaster to convey to
“e land of Leana Bethea
<m his executing to her
vl land comtaining 180
-ll:c devise frowm James R.
toea, by her guardian ad
to the decrees of Judges
- and appeals to the su-
e fullowing grounds: (1)
=odt Judges erred tu bicld-
lf-'!l.en took a fee cowmli-
4l of James R. Bethea,
I hnve held that Robert
‘v & life estate, with re-
-fm an he inight bave sur-
HRerR.  (2) Because the
:‘*'red fn not holding that
" should not be made, be-
‘L:ef could not convey a
rethen for the land de-
‘nes R, Bethea.
. Boethea takes a fee cou-
- devined.  Whitworth v,
4. 404 Hull v. Hull, 2
S Hay, 3 RRlch, Eq. 350-
“hitworth v, Stuckey, su-
a4 vepeatedly recoguized
 state, seemns conclusive.
rator devised lnnds to hir
< his natural life, and at
wiul issue of his bLody,
without lawful lssue liv-
+ deatl), then” over. The
Hudtation to the lawful
“veid only to enlarge the
» fee coaditional at com-
o cveate a remainder to
«rs. If the devise in that
litlonal, it i5 even more
upder consideration is a
use in that case the tes-
atlon to give a lfe es-
spressly devising to him
.tural life,” etc., whereas
ihere 15 no expression
aa iotention to give
1y a life estate.
vy, Bt. 1833, § 1970), re-
. eptates, is applicable to
-+ which was made ID
set our construction of
That act declares that
iu any will of a testator
~xtale, efther in real or
all be llmited to take
.t any person without
- (4Aue, o fssue of tbe
tent words, such words
: to meah an indefnite
. tallure at the time of
son.” Construing this
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act in Simons v. Bryce, 10 Rich. (8. C.) 365,
the present chlef justice, then assoclate jus-
tice, sald: “lu coustruing a will which took
effect after the passage of that act, we are
required to read a devise to one and the heirs
of his body, or to one and his issue, and, o
case of his death without hieirs of bis body
or without issue, then over to soine one else;
as If tbe gift were to one and the heirs of
bis bLodly, or to one and his lssue, and, In
case of his death without leaving heirs of his
body or without leaving issue llving at the
time of his death, then over, in which case
the limltation over would unquestionably be
good."
sald: “These words, when applied to person-
alty, create an estate for life in the first 12k-
er, with remainder to his issue ay purchas-
ers.”  But, as the devise uoder consideration
relutes to vealty, we peed not consider what
effect the act of 1833 would have on the cou-
struction of a will relnting to persoyal prop-
erty, in terms like the one in question. The

_effect of the act of 1853 on the devise in this

case is to make it read *'to my son Robert
I.. Bethen, and to the lawful issues of bis
hody,” etc.; “and, if the sald Robert L. Bethea

should dle without leaving lawful lssues liv-

ing at the titne of his death,” then over. But
for the act of 1853, lmporting into this will the
words “living at the tinie of his death,” the
limitation would be vold for remoteness, un-
der the rule agalnst perpetuities.  ‘This act
has special reference to the question of re-
moteness, with a view to sustaln or save lim-
itations, but does not abollsh the rule in
Shelley's Case.  Flelds v. Watson, 23 8. C. 42,

It 18 clear that the words of the direct de-
vise “to Robert L. Hethea and to the lawful’
issues of his body" create a fee conditional In
Robert L. Betheu, but the question still re-
mains whether the limitation over, which is
pot vold of remoteness under the act of 1853,
controls or qualities it. It will be observed
that the words lmported into this will under
the act were actually in the devise under con-
glderation in Whitworth v. Stuckey, supra, so
that the laat-nmined case i3 au authority sup-
porting our conclusion, after allowing the act
of 1833 its full force. In Hay v. Hay, supra,
Chancellor Johnson, in an opinion concurred In
by the court of appeals, said, at page 390:
“But, even if the limitation over were within
proper time, It hus nof the same cffect upon
the preceding limitation In cases of real estate
that §s allowed to it in cases of personalty.
In the latter case we have seen: (as was de-
cided in the cases on Bell's Will, Balley, Eq.
547), that such limitation over converts the is-
sue or heirs of the body mentioned jn the
words of direct gift into purchisers in remaiu-
der. But the same judge whose oplnion was
estabilshed in these cases held in Whitworth v,
Sturkey, 1 Rlch. Eq. 411, that, when real es-
tate is concerned, the direct gift I8 unaffected

by the limitatlon over.” And in 1tull v, Hull,

2 Strob. ¥qg. 100, the court, spenking of the
case of Whitworth v, Stuckey, said; “lu that

Further op In that case the court |
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case there was & limitation over in case of the
son's dylng witbout lawful issue living at the
time of his death; but it was held that this
did not restrict the son to a life estate, nor
enable the issue to take as purchasers; and
very properly, becnuse, as we have seen, If it
had been the positive and express intention of
{ the testator that the son should have a life
! estate, and no more, the issue would still have

‘ tuken as heirs, and the law would have annex-

ed thelr estate to his, If, thevefore, the lim-
. jtatlon over in the case before us were good

as to real cstate, it could have no influence in
! excluding the rule in Shelley’s Case,” It will
be noted that there is nothing in the will in
| question to indicate that the Issue were to take
% ak a new stock of descent, as. for instance, }4

the devise had been to the Issue and to theilr
‘ helrs, or wortls of equivalent hmport, so as to
\ make applicable the rule of construction laid
\ down in McIntyre v. Mclntyre, 16 8. C. 200,
l and In cases therein cited. Robert L. Bethea,
i having a fee conditional in the lands devised,

tnay dispose of the same after the happening
| or fuliliment of the coudition,—birth of ie-
. fue, as in this case,~by allenation by deed in
! his lifetlme. His deed of the land in ques-
tion to Ieana Bethen would convey & good ti-
te if made as contemplated. The judgments
of the clrcuit court are affirmed.

s

DYE et al. v. BEAVER CREEK CHURCH
et al.

(Suprewe Court of South Carolina. March 12,
1807.)

WiLL—Lire EsTaTE — UNINCORPORATED A880CIA-
qioN—HoLmxG Laxns rorn CHARITABLE Usz
—ValLioiTy or Deviae—TRUsTEE—EQUITY.

1. A testator gave to his wife the residue of
his estate, *for her to dispose and live on dur-
ing her lifetime; and, if there be anything at
her decenst after left after her deceast and
burinl, 1 give nnd bequeath to the B. C. Church,
for poor children, for their tuition.” Held, that
the wife took a life estate, with power of dis-
position during her lifetime, with remainder, it
any, to the cburch. .

2’ An unincorporated associntion may take
and hold lands for a charitable use. ates v.
Tayior, ¢ S, E. 327, o8 8. C. 476, followed.

4. Where a devise ix to an unincorporated as-
socintion, for a charitable use, the mem!
thereof take as natural personus, and pot as én
assovintion. Attorney Geueral v. Jolly, 1 Rich.
Eq. 98, followed.

4. A devise to a trustee, ‘/for poor children,
for thelr tuition,” is not void as being uncer-
tain a8 to the objects and beneficiaries of the

use.

5. Where a trustee ia appointed by the teata-
tor, and the will shows that the object of the
devise is for a charitable use, though expressed
in general terms, the trust will be upheld, it be-
ing for the trustee to devise a scheme for car-
rying the trust into effect.

6. If a trustee is not appoiuted by the testn-
tor. and the will does not declare the manner
‘i ‘which the devise is to be made effectual,
equity will not administer the trust,

Appeal from conunon pleas circuit court of
Falrtield county: Eirnest Gary, Judge.

Action by ‘Thomas . Dye and others
agnlust the Beaver Creek Church and others
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It is admitted by counsel that Tabltha Dye,
the widow of testator, died in pussession of
the land mentionsd in the compliint; also,
thit the testator, John Dye, In lils lifetime
and at the thine of his death, wus a member
of Heaver Creek Church, and that  sald
church has now a membership of aliout 145
members, and that it is a chureh of the Hap-
st denomination, and that it Is unincorpo-
rited;  also, thut the Jefendants are In
actunl possession of the land o dispute, or,
rather, that the Beaver Creek Church is In
pussession of the sume.

The following is a copy of the will of John
Dye, deceased: *lu the name of God.  Amen.
1 John Dye, of the State and District afore-
said being wenk in body, but of perfect inind
& memory, thanks be given to Almighty
God, ealling to mind and knowing It s once
appolnted for all men to die, do make and
ordaln this my last will and testament—that
ig to say, persoually, and last of all, I glve
and recommend my soul to God, who gave It,
and my body to the earth, from which it
sprang, and my body to be buried decently
in Christlan order by my executor or execu-
trlx hereinafter named. First of all my
lawful debts to be paid out of my estate, and
all the balance of my personal and real es-
tate, I give and bequeath to my beloved
wife, Tabitha Dye, for her to dispose and
live on during her lifetime; and If there be
anything at her deceast after left ufter ber
deceast and burial, I give and beqgueath to
the Heaver Creek Church, for poor children,
for thelr tultion. 1 hereby appolnt my be-
loved wife, Tabitha Dye, and Nathaulel Da-
vis executors of this my last will and testa-
ment: Glven under my hand and seal the
14th day of December, Anno Domini 1854,
[Slgned) John Dye (Duly witnessed.)

The plaintiffs appealed from the decree of
the clreuit judge, on exceptions, which, to-
pether with sald decree, will be set out in
the report of the case.

The appellants' attorney, In his argument,
urges the following objections agaiust the
validity of the devise:

1. Thai the devise is vold for uncertniunty
In the subject-matter, and as to the amount,

The words, “and all the balance of my
personal and real estate, 1 glve and bequeath
to my beloved wife, Tubitha Dye, for her to
dispose and live on during her lifethne, and
if there be apything at her deceast after left
after her deceast and burial, I give and be-
queath to the Beaver Creek Church, for poor
children, for thelr tultion,” In effect, conferred
upon ‘Tabitha Dye a life estatle, with power
to dispose of sald property during her life-
time, which she falled to do:; but, if she
faulled to dlspose of sald property during her
lifetime, then {t was to go to Beaver Creek
Church, The case of Sires v. Sires, 41 8. C.
oG, 21 8. E, 115, shows that the devise to
the Beaver Creek Churel would he vahd
even If it had been nuede to an individual
for his private benett. For a stronger rea-

@ ¢

sou, then, the devise is valid, becauye m
for a charitable use, which 18 regar
) egarded 4,

benefit to the public. This objection can A
be sustained. e

2. Another objectlon urged by appellay, -
attorney 1s that Beaver Creek Chury,, ;:
ing an unincorporated assoclation, jg m'.'
pable of taking and holding the lau] i, ”-l
devise. i

Whatever doubts may have existey 81y
the case of Attorney General v. Jolly, | 1y,
Eq. 9, as to the power of an uuiumr],f,,-u,“;
assoclation to hold land for a charitalle yg,
was dispelled by the case of Bates v. Tuy),
28 8. C. 476, 6 8. E. 327, In which this u,;a.».'
tlon squarely arose and was Decessarily .
clded.  As thls s 2u lmportunt question, .,
will quote somewhat at length frous (),
case. The facts of the case are thus sta
It appears that In September, 1847, very,,
citizens of that part of Richland couyy
known as “The Fork" met to devise mpy,..
for the erection of an academy to educay,.
their cblldren, In the neighborhood of Gog
Hope. Subscriptions were ralsed to e
amount of $2,625. Among the subscrilwy.
was John Bates, who subscribed $300 iy
cash and 37 acres of land. On Decembey 2
1847, an associatlon or soclety was forme
under the name and style of the “Palmetn
Society. Olficers were elected, of wham
John Bates was one, and the Palmetto Aci.|-
emy and Teachers’ Home were built ou vl
parcel of land. On July 2, 1847, at a meet-
ing of the soclety, a resolutlion was adopie)
authorizing an application for & charter,
which was afterwards obtalned, to continue
for 14 years, under the name of the “I’almot.
to Soclety In Columbla for the Dissemination
of Learning,” and was accepted July 25
1849. The parcel of land kuown as the
“I'almetto  Academy lot" (37 acres) was
marked off by a blazed line, and the Luill-
fugs erected thereon have been used aml
held as a school ever since. It seems that
during the war the regular meetings of t
society or Incorporation were not hield, buta
school of some churacter was Kept there all
the while, After the war the prewises we e
used for a tlme as 4 public sehool, uuder the
general laws, and in 1383 application was
made and the charter revised. John Bate,
during hls lifetime, never clahned the acnde-
my lot, but respected the lines. He diel
soon after the war (December 23, 1866), and
il executors, In running his lands, left out
the academy parcel, running around the old
lnes. Fis lands were sold by ovder of the
court (1885), and purchased by the plaintift
and she brought the action, alleging that
the title to the sald lot had reverted to Johu
Bates In his lifethne, and passed to her un:
der the purchase aforesald, The Palmett
Soclety, Jesse H. Taylor, and C. W. Teawlln-
con auswered—First, denying each and all of
the allegntions of the complaint; and. sev
ond, nlleging that neither the plaintiff ne
Ler aucestor or grantor was selsed of Laf

-
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tlon withd
premises in question “mfl(i]

mencement of tHéd
‘"‘;;;Ddzlmu and those ynfd:
d:;‘m have been in the aifepe
¢ ggesslon for more than' 10
pe ndered a verdietTnf.
{endants. The plaintiff ‘app«
reme court on exceptionsy
v a sixth of which are ¢
'“:mt pis honor erred id hig ¢
g,tendaut the Palmetto Soc
ne jand In dispute as &%
a,-sociatlon. and that said :;
nold sald land as an incopp.
st his honor erred in char;
the land 10 dispute wau_!j%m
ant the Palmetto Society, no
ontemplation, and sald B¢
jand, Dot as 8 corpora}lon,
(.orporﬂ.tEG assoclation.' (6)
orred 10 charglng ‘that tlha
was glven for a valuable'cor
unlncorpomled association, :
ation belng afterwards: i
land was held in abeyan¢e
of sald corporation, and.p
sald corporation the land h
vert to the grantor John Ba:
to the unincorporuted a4s0¢t
sidering the exceptions the'r
exceptlons, in different foru
the judge committed error i
as matter of fact, the con
1and was made to an unine
for a publlc purpose, withie
the charter which that 80
obtained, and was allowed
the confusion of the war
ceeding on this assumptiol
turther error of law, Ino |
wubscription was for a va!
tlon, and that the unineo
could accept and hold the.
vidually or as a body, with
as to divest the donor, Jpl
iitle to the same." In comcl
the court quoted with app
jug language of Chancellor
ey General v. Jolly, supy
the whole subject was aab
Girard's Ex'rs, 2 How. 120]
of the court was plainly int.
the case of Trustees V.
Wheat. 7. * * * 1 under
clples to be settled by the
to. If there be a bequest
that name, the individuals «
may Le identlfied by evide
ural persons, in the sgame I
had been particularly nami
be upon a lawful trust, t
pelled to execute it etc.
were overruled and the ju
The second objection cannu
3. Another objection urg:
ject of the devise is not ge
poses for which the assoc’
fzed,
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